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Re: ACRE Complaint- East Penn Township - Carbon County — Katie Cunfer
Dear Mr. Yeager, Ms. Williams, and Ms. Cunfer,

The Office of the Attorney General (“OAG”) received an ACRE request for review from
Ms. Cunfer challenging the legality of East Penn Township’s Ordinance 77 which covers the
agricultural use of biosolids. Ms. Cunfer contends that the Ordinance violates the Agricultural
Communities and Rural Environment (‘ACRE”) law. 3 Pa.C.S. § 311, et.seq. “Within 120 days
after receiving a request...the Attorney General shall advise the person that made the request
whether or not the Attorney General will bring legal action....” Id, § 314. The OAG refers to the
§314 requirement as the “120 Day Letter” section. This correspondence is the 120 day letter. Even
though under no obligation under § 314 to do so, the OAG also sends this letter to the attorneys
representing the Township.

The OAG’s review of the ACRE request for review continues but this Office has
preliminarily concluded that Ordinance 77 does violate ACRE. A longer letter, which the OAG
calls the “Acceptance Letter,” will be coming at some point in the future. The Acceptance Letter
will explain in greater detail why the Ordinance violates ACRE and the steps the Township must
take in order to comply with state law. The purpose of this 120 day letter is to inform the parties
that the OAG had accepted this case and to briefly explain some of the main reasons why the case
has been accepted. Furthermore, this letter is meant to let the parties know that the OAG will work
cooperatively with East Penn Township to resolve this matter amicably short of litigation in the
Commonwealth Court if the Township so desires.

It is respectfully submitted that Ordinance 77 is the Township’s attempt to essentially
prohibit the use of biosolids. East Penn will of course deny this but the countless requirements of
the Ordinance are so numerous, burdensome, and onerous that the practical effect of the Ordinance
is to make it impossible for a farmer to utilize a long-standing and widely accepted agricultural
practice. An ordinance cannot “interfere with the General Assembly’s goal of a uniform and



comprehensive scheme of regulation of municipal sewage that leaves no room for side-by-side
municipal regulation...Balkanized regulation of the disposal of municipal sewage sludge would
stand as an obstacle to the [Solid Waste Management Act’s, 35 P.S. § 6018.101, et. seq.]
comprehensive regulatory scheme.” Liverpool Township v. Stephens, 900 A.2d 1030, 1038
(Pa.Cmwlth. 2006). Moreover, “certain local regulations may be permissible but they ‘cannot
impose onerous requirements that stand as obstacles to the accomplishment and execution of the
full purposes and objectives of the legislature.”™ Commonwealth of Pennsylvania, Office of the
Attorney General v. East Brunswick Township, 980 A.2d 720, 732 (Pa.Cmwlth. 2009) quoting
Synagro-WWT, Inc. v. Rush Township, 299 F.Supp.2d 410, 419 (M.D. Pa 2003). Ordinance 77
imposes onerous requirements that preclude the accomplishment and execution of the legislature’s
goal of a uniform scheme of municipal sewage regulation.

In order for the ACRE statute to apply, the case must involve a “normal agricultural
operation.” (“NAO™). 3 Pa.C.S. §§ 311, 312, 314. East Penn contends that the use of biosolids
does not constitute an NAO, therefore, ACRE does not even apply. The Pennsylvania Supreme
Court has conclusively spoken on this issue when it held that “the use of biosolids as fertilizer falls
within the definition of” an NAO. Gilbert v. Synagro Central, LLC, 131 A.3d 1, 20 (Pa. 2015).
The Township argues that Gilbert was a statute of repose, 3 P.S. § 954, and not an ACRE case,
therefore, it does not apply. Yet the Supreme Court held that the definition of an NAO for statute
of repose purposes is found in the Right to Farm Act (‘RTFA”) at 3 P.S. § 952. Gilbert, supra, at
679-687. The ACRE statute says that the definition of an NAO for ACRE purposes is found in
the RTFA at 3 P.S. § 952. 3 Pa.C.S. § 312. Regardless of whether a case is one involving a statute
of repose or one involving ACRE the definition of an NAO is the same, that is, the one found in
the RTFA and the Township’s position that § 952 has to be interpreted differently depending on
what kind of case it is makes no sense. ACRE applies in this case.

East Penn’s response to the ACRE request for review mentions state regulations just a
handful of times and only in passing at that. The Township essentially ignores the extensive state
regulatory framework that already govems the use of biosolids throughout the Commonwealth.
The law of preemption is well-established in the Commonwealth. A municipal ordinance cannot
be sustained where it is contradictory to or inconsistent with a state statute. In those instances, the
judicially created preemption principle applies to bar a municipality, as agent of the State, from
acting contrary to the State. Duff'v. Northampton Township, 532 A.2d 500, 504 (Pa.Cmwlth. 1987),
aff'd per curiam 550 A.2d 1939 (1988)(“Obviously local legislation cannot permit what a state
statute or regulation forbids of prohibit what a state enactments allow.”). East Penn does not
address in any meaningful manner the regulations applicable to this matter found at various points
in 25 Pa. Code §§ 83, 91, 271, and 275.

Nor does the Township adequately counter the fact that the Commonwealth Court has
interpreted the Solid Waste Management Act (“SWMA™), 35 P.S. § 6018.101, et.seq., and its
regulations, 25 Pa.Code § 271.1, et.seq., as preempting local regulation of solid waste management
operations. Liverpool Township v. Stephens, 900 A.2d 1030, 1037 (Pa.Cmwlth. 2006). The
Nutrient Management Act’s (“NMA™), 3 Pa.C.S. § 501, et.seq., core purpose is to ensure the proper
utilization and management of nutrients on land in order to protect the quality of surface and
ground water after application. Id., § 503; 25 Pa.Code § 25 Pa.Code § 83.203(1) & (3). Aswill be
discussed in greater detail in the forthcoming Acceptance Letter, Ordinance 77 is preempted under
the NMA because it includes mandatory actions not required by the State Conservation
Commission (*SCC”) and imposes more stringent requirements than the NMA. To secure the
uniformity of the regulatory scheme covering nutrient management, the NMA expressly prohibits
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a municipality from enacting ordnances that regulate practices already regulated by the NMA,
including the land application of biosolids, inconsistently or more stringently. 3 Pa.C.S. § 519.

The stated policy goals of the Agricultural Area Security Law (*AASL”), 3 P.S. § 901,
et.seq., are to protect the viability of NAO’s and to encourage landowners to make long-term
commitments to agriculture. Id, § 902. East Penn is doing exactly the opposite with an ordinance
that in reality precludes the use of biosolids. The Second Class Township Code grants the
Township authority to adopt ordinances so long as they are “not inconsistent with or restrained by
the Constitution and laws of this Commonwealth.” 53 P.S. § 66506. The OAG contends that East
Penn has exceeded this authority by adopting Ordinance 77 that is inconsistent with and restrained
by ACRE, the SWMA, the NMA, and the AASL ata minimum. The case law, statutory provisions,
and regulations that will be more clearly spelled out in the Acceptance Letter establish that
Ordinance 77 cannot stand.

The OAG has worked with other municipalities to bring their ordinances into compliance
with state law. In biosolid cases, the OAG has used a model biosolid ordinance drafted with the
assistance of Penn State University School of Agricultural Sciences biosolid experts. This model
ordinance complies with state law and if enacted would resolve the instant ACRE case. I attached
the model ordinance to my March 12, 2018 letter to the Township. In the event that you do not
have a copy of the model ordinance, I have attached it for your review. I thank you for your time
and look forward to East Penn’s proposals for moving forward in this matter.

Sincerely,

,// 7 .
> A pa ~-\,>{//<

1
- ’/
Robert A. Willig N
Senior Deputy Attorney General™™



onmﬁmcz no. 2009-3

AN ORDINANCE AMENDING ORDINANCE NUMBER 2008-2 TITLED AN
ORDINANCE TO PROTECT THE- SAFETY AND HEALTH .OF CITIZENS OF EAST
BRUNSWICK TOWNSHIP BY PROVIDING FOR ACCESS | TO INFORMATION
RELATING TO SLUDGE APPLICATION IN THE TOWNSEIP AND FOR MEASURES

TO ASSURE PUBLIC SAFETY DURING AND AFYER LAND APPLICATION AND/OR

STORAGE OF SEWAGE SLUDGES”
: PREAMBLE

Bast ansmck Townshlp ls a rural community, and consists of faxms, tree fa.nns,
. equestrian activities and ndmg txails, which are located in proxmuty to residential comnmmt!es
" and businesses. Citizens of East Bumswwk Township have expressed concern that the public-
health w:ll be adversely xmpacted by exposure to sewage studge on lands in the Township.
Ordinance Nmnber 2008-2 was adopted to address healﬂ: and welfare concerus of the Townsh1p

and its citizens from _exposure to sewage sludgen.

The Sdpe;vi§ors of Bast Brunswick Township are hereby amending Ordinance Number

i008—2 50 as not to duplicate the regulatory scheme of the Penﬁsylvania Department of

' anuonmental Protection regardmg the Jand apphcation of non-excepbonal quahty sewage
siudge. The amended Ordmance is mtended to (1) provide the Township thh notice of the lapd
applics.tion of non-exceptiondl quality sewage s!ndge inthe Township, and _(2) provide Jocal
momtonng 1o ensuye that the pubhc health and sai‘ety is not adversely impacted as aresult of the

land aophcanon of such sludge.




" The Supervisors of East Brmswick Township hereby repeal the following provisions of
Ordinance 2008-2 in entirety: Section VI; Section VII(A), (B),(D); Section VII(B), (D) and (E)
and Section X{A), (B), (C) and (©)- fI‘ﬁq remammg provisions of this Ondinance, as amended, .

are hereby adopted and anything.c_onn'ary'hereto in Ordinance 2008-2 is Hkewise repealed.

Section I: Ggeral Erévisions '
The purposes of this Ordmance shali be as. follows
A. To prov1de to the cmchs of East Brunswick T ownslnp and othexs notice,
mformatlon aml records relating to ncn-excepnonal sewage sludge (heremaﬁa' refexred to as Class B
sewage sludge) apphcauon and storage practrces within the Townslup
B. To provide for the health, safety and general welfare of all East Brunswxck
Township citizens and others and, to the extent possible, prevent tmkﬂowing or madyertent €Xposwre
to Class B sewage slud.,e . . ' '
C. To preserve and protect agriculture and agncxﬁture—relabad activities and the N
. commercial and agﬁculuuai economy and land base in Bast Brunswick 'I‘ovmsth
-D. To assure that local concems-are addressed in the planning, mapagement and .

apphcabon of Class B sewage sludge to lands within the Townshxp
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§'éction . Tile

Thxs Ordmance shall be known and may be clted as “An Ordmance Providiog Notice o :
East Brunswick Tovimship: of the Land Application of Sewage Sludges and Assunng Local -
Public Health and Safety Dunng and Aﬁer Land Apphcatlon of Sewage Sludgas » i

Section II:  Definitions : . .
. Terms used in this Ordinance shall have the meanings set forth i the Solid Waste
Management Act, 35 P.S, §6018.101 et seq., and accompanmng Department of Envuvnmental

Protectlon Revula‘uons

§ectlon mg !ﬂ Eg!;@ SIQ ' _
Apphcation or storage of Class A or Class B sewage s]udge as deﬁncd in25 PA. Code
§271.1, within East Brunswick Townslnp shall be in accordance with the Tequirements set forth

by the Pennsy]vma Department of Envuomnenta.l Protection.

- Secion V:  Notification to the Township and its Oceupsnts of Land Application of Class B
§ ewage Sludge - ) - '

A Any persam, or cmnpany intending to store or apply Class B sewage sludge to .

agncultmal land in East Brunswick Township shall, at least ﬂmty (30) days pnor to the first

intended application, nonfy the Townshxp by submitting to the Townslup copies of all
information required to be submitted to the Peansylvania Department of Envuonmental
Protection pertaining to the land application of Claés B sewage sludge in the Township.

B. (repealed by Board of Supervisors October 15,2009).

C. Atleast43 hours prior to the actual land apphcatxon of Class B sewage siudge any

Petson or company mtendmg to apply Class B sewage sludge to agnculmral land in East
Brunswick Township shall notify tbe Township of:



i 1. the dates and times of the mtended Tand apphcanons so that the Townshp
can mowitor the spreadmg opexahons pursumt to Secuon IX(B) below; and-
2. how the site mtncnons speclﬁed in 25 Pa. Code Sec’aon
271.932(b)(5)(vii) or (viti), as applicable, will bg‘comphed with following the len.d

application of Class B sewage sludge.

_SLctjggXL Public Safety and anxmmsntal Data Assessment Fea {Egealed by Board of
Supervisors October:15. 2009). ’ '

© A. . (repealéd by Board of Supervisars October 15, 2009).
B. * (repealed by Board of Supervisers October 15, 2009).
- C. - . A person or company ﬁlai prepares OF apphes Class B sewage siudge that
. is apphed on agnculhn:al lands thhm the Townshlp shall provide to the Township copies-of any
infonuation requued to be submitted to the Pennsylvania Department of Environmental
Protection at the time the recordkeeping informatiqn is submitted 10 the Pennsylvania.
Department of Enizironx_nen@ Protection.

D.  (repealed by Board of Supervisors October 15, 2009).

Section VIIL MM}M&M& .
A Sludge application in the Townshlp shall not take place on the holidays of
Chnstmas, New Year's Day, Easter, Memonal Day, July 4™, Labor Day and Thanksmvmg
B. (repealed by Board of Supezvlsors Octohm 15,2009)
c. When Class B sewage sludge s applied to fands abutting a public road, the
applicant and/or landowner shall place clearly visible sigos written in English and Spanish at

intervals at Jeast every 50 feet along said road or roads at least 48 hours prior to sludge

y— e




apbliéation' and for the duration of operations at such lands. The signs shall state “WARNING™

in red, contain nogié:e that Cldss B sludge has been applied to the land and prohibit pubiic access
10 such lands. Such ;ig,u's shall be at Jeast 12" by 12" and in. format similar to that et forth at
Artachment A fo this Ordinance or other form adc‘éptable to the Iovyﬁship.

D. (xepegleé by Board of Supervisors: d_c:obec 15, 2069)..

B (repe;)ied by Board of Supetvisors October 15, 2009).

Section IX Ln_e@s&___&sz)gﬂ_n
A Prior to the first land apphcauon of Class B sewage sludge, the Township or its agent
may inspect the fiefds on which land application is to take place to assess conditions on the ﬁelds
and to ensure compliance with tﬁe DEP peimit requiranen‘ts. The Township ox xts a.gent may '
also obtain one representatxvo soil chemical sample for each ﬁeld on w]:uch sewage sludge isto
be land apphed for'pk and those consutuents listed in the tebles in 25 Pa. Code Secnon
271.91 4(b). The Tcwnsh.zp may test well water only with the consent of the Iandowner. 'I’he
“Township must provxde the landowner and the land appher 72 hours advance notice prior to an
mspectxon The Townsh;p will bear the expense of the mspecuon and testing. The Township
will only conduct one mspecnon poor to the first land application at the DEP approved site.
"B. During thevsp.reading of Clgssi? sewage éludge, the Township or its agent may

inspect the spreading operations to ensure con_apliance with the DEP permit xéquiremmts and

regulations, Samples of the sewage siudge beiﬂg applied may be collected by the Township and

analyzed utilizing Depa‘mnm;;approvcd procedures. Samples may be tested for the ﬁolllxtanfs
listed in the DEP regulations. The Township may require written proof from the land applier to
indicate which pathogen reduction treatment alternative ap& which vector attraction rednction

option was used to prodﬁce the Class B sewage Sludg'e used at the site, The Toqutﬁp may test




well water only thh the consent of the»lsiﬁdo,wner. The ’.rownsh.ip will bear the expense.of all

i nspections' and testing an;i Qny only conduct. a inspectidn &un‘ng the land application at the
DEP approved site. Copm of any test results shall be mam.talnedby the Township as patt of the
land application h:storywnhm the Townshlp

' Section X Egﬁorcement and Penalties '

A. (repealed by Board of Supervisors October 15, 2009).

B. (repealed by Board of Supemsors October 15 2009).

C (repealed by Bodrd of Supemsors October 15 2009).

- D (repeaied by Board of Supervisors October 15, 2009). _

E. Ifthe opéraﬁon or application of Class A or Class B sewage sludge is in violation of
the Pa. DEP regulations or-this ordinance, the Townsl;ip her.eby.em;;owe.rs its authorized
representative to seek such eqm’ta.ble remedy for thc vwlaton(s) s the Township may ‘seek

' under the Solid Wasts Management Act orthe Second Class Township Code.

Section XI:  Administration , _
The gizovisions of this Ordinance shall be admmstered by the East Bnmswxck Board of
Supervisots or thexr daly authonzed representzhves who shall keep and maintain xecords

hereunder of sewage sludge land apphcat_mn, disposal, or storage within the_‘fovmsh:p,.make,

such records available iomidm@s and other interested parties and enfoice the provisions of this -

Ordinance.
Section XII: ~Severability

The provisions of this ordinance are severable, and if any section, clause, sentence, part

or provision shall be held illegal, invalid or unconstitutional by any court of competent

cman o b




_jurisdiction, such decision of the court shall nr;t gffect, zmpan" or iéva‘lidatc any of the remaimng’
: sections, clauses, séntences, patis or p'ro;fisions' of ﬁliS.Ordinance ! It is hexeby declared to be the
intent of the Beard of Supemso:s that this Ordinance would have been adopted if any such
.sectlon clause sentence part 0¥ provxszcms determined to be megal, mvahd or xmwnsntuuona]
had not been included. ' _

'ENACTED AND ORDAINED into law by the Township of EAST BRUNSWICK,
Schuylkill County, Pennsylvania, this _‘ﬁ_ éay of Octobejzr, 2_009; _ . _ |

ATTEST: " TOWNSHIP OFEAST BRUNSWICK

Ch:urperson of the Boa:d o}S@V\sors

Thomas A Stravss,.
che-Chmrperson of the Board of Supervisors

@, Donald Rubinkam; Member
Board of Supervisors _




CE'RTméAmow Anomow

The undemgxled Secretaxy of the Townsh:p of East Brunswu:k. Schuynaﬂ Coumy.
'Pennsylvama, does hereby cemfy that the foregoing ordinance was duly adopted by a majority
vote of the East ansmnk Township Board of Supervisors at a duly advertised, called and held
pubbc meeling of sa:d Councﬂ which meenng was held on the _L‘: day of October, 2009, atthe
Offices of the Towaship.
| . TOWNSHIP OF EAST BRUNSWICK
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