
COMMONWEALTH OF PENNSYLVANIA 
BEFORE THE ENVIRONMENTAL HEARING BOARD 

 
EAST PENN TOWNSHIP, )  

 )  

  Appellant, )  

 ) EHB Docket No. 2018-037-M 

v. )  

 ) ELECTRONICALLY FILED 

COMMONWEALTH OF PENNSYLVANIA, )  

DEPARTMENT OF ENVIRONMENTAL )  

PROTECTION, )  

 )  

  Appellee, )  

 )  

and )  

 )  

SYNAGRO, )  

 )  

  Permittee. )  

   

PERMITTEE’S MOTION TO STAY PROCEEDINGS 

The core issue in this Appeal—whether biosolids may be applied as fertilizer on the 

Cunfer Farm—is the subject of parallel litigation in the Carbon County Court of Common Pleas 

that may render this matter moot.  In order to preserve the Board’s and litigants’ resources, 

Synagro Central, LLC1 files this Motion to Stay Proceedings pursuant to 25 Pa. Code § 1021.92 

and, in support, states as follows: 

1. Appellant East Penn Township (the “Township”) filed its Notice of Appeal on 

April 26, 2018, in which the Township challenges the Pennsylvania Department of 

Environmental Protection’s (the “Department”) approval of Synagro Central, LLC’s 30-Day 

Notice to apply biosolids to the Cunfer Farm in East Penn Township, Carbon County, 

                                                 
1 Appellant East Penn Township named “Synagro” as the Permittee in this appeal, but no entity by that name exists.  

Synagro Central, LLC is the corporate entity that has proposed providing biosolids pursuant to the general permit 

PAG-08 for agricultural land application to the Cunfer Farm.  See https://www.ahs.dep.pa.gov/eFACTSWeb/ 

searchResults_singleSite.aspx?SiteID=828486. 
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Pennsylvania. The Notice of Appeal requests that the Board vacate the Department’s approval of 

the 30-Day Notice, thereby prohibiting the land application of biosolids on the Cunfer Farm. 

2. Five days after filing its Notice of Appeal, the Township filed a complaint in the 

Carbon County Court of Common Pleas alleging that “Synagro” and its farm partners, the 

Cunfer family, violated East Penn Township Ordinance No. 77 (the “Ordinance”) by failing to 

obtain a registration certificate from the Township authorizing the land application of biosolids 

on the Cunfer Farm as currently required by the Ordinance 77.2  Ex. A, Complaint.  This lawsuit 

is referred to for the remainder of this Motion as the “Common Pleas Action.” 

3. The Township simultaneously filed an ex parte Emergency Application for 

Special Relief requesting a preliminary injunction prohibiting the land application of biosolids on 

Cunfer Farm.  Ex. B, Emerg. App. for Special Relief.  The Court granted the preliminary 

injunction ex parte on May 1, 2018.  See Ex. C, May 1, 2018 Order. 

4. The Township’s claims in the Common Pleas Action lack merit because the 

Ordinance is preempted by Pennsylvania’s comprehensive regulatory scheme governing the 

generation, storage and land application of biosolids.  Synagro Central, LLC has raised this 

defense in its June 25, 2018 Answer and New Matter filed in the Common Pleas Action.  Ex. D, 

Answer with New Matter ¶ 35.  Thus, the merits of that case turn on a pure legal question that is 

amenable to resolution as a matter of law by the Court of Common Pleas. 

5. All Defendants to the Common Pleas Action have agreed that the May 1, 2018 

preliminary injunction prohibiting land application may remain in place pending the final 

disposition of that case, and the Court entered an order to that effect on June 1, 2018.  See Ex. E, 

                                                 
2 Just as it did in this Appeal, the Township has not named an actual Synagro corporate entity in the lawsuit brought 

in the Carbon County Court of Common Pleas. 
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June 1, 2018 Order.  The Court of Common Pleas will likely adjudicate the validity of the 

Ordinance in a decision on a dispositive motion. 

6. The disposition of the Common Pleas Action may render this Appeal moot.  If the 

Court of Common Pleas upholds the Ordinance in its entirety, the Ordinance will likely function 

to prohibit the land application of biosolids on Cunfer Farm.  Under the Ordinance, discretion 

whether to grant a registration permitting land application of biosolids rests with the Township’s 

Board of Supervisors, which has demonstrated hostility toward this beneficial recycling and 

agricultural practice.  Moreover, the Ordinance imposes onerous and potentially cost-prohibitive 

requirements on farmers seeking to land apply biosolids, which would further deter land 

application of biosolids by the Cunfers. Thus, if the Ordinance remains in effect, there may be no 

need to litigate the validity of the Department’s approval of the 30-Day Notice because land 

application could be barred by operation of local law.  If the Ordinance is struck down, then this 

Appeal likely will proceed. 

7.  Staying this appeal until the Court of Common Pleas rules on the validity of the 

Ordinance will serve the interests of judicial economy and justice.  Neither the Parties nor the 

Board are served by litigating an appeal that may become moot in the near future.  Continuing 

this Appeal, including discovery, will require all involved to devote substantial time and effort to 

a matter that may ultimately have no bearing on whether biosolids are applied at the Cunfer 

Farm.  In such a circumstance, it is appropriate for the Board to stay this proceeding to await the 

outcome of the Common Pleas Action.  See Gwynedd Properties, Inc. v. Bd. of Supervisors of 

Lower Gwynedd Twp., 635 A.2d 714, 718 (Pa. Commw. Ct. 1993) (“The trial court has the 

inherent power to stay the proceedings in one case during the pendency of another case which 

may resolve or moot the case which has been stayed.”). 
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8. A stay will also result in no prejudice to the Township; the Court of Common 

Pleas has preserved the status quo by leaving its injunction in place during the pendency of the 

Common Pleas Action. 

9. The Permittee has conferred with the Department and the Township prior to filing 

this Motion.  The Department does not oppose this motion and supports staying the proceedings 

pending the outcome of the Common Pleas Action.  The Township does not support this motion; 

it would support the relief sought only if Synagro Central, LLC were to forego its right to land 

apply biosolids at the Cunfer Farm throughout the pendency of this Appeal.  The Permittee’s 

position is that the question of whether land application occurs during the Appeal can be 

addressed between the parties should the Ordinance be struck down and if this Appeal continues.  

The Township of course retains the right to seek a supersedeas to restrict land application should 

the Appeal continue and Synagro and the Cunfers decide to proceed with land application.  

Date:  June 27, 2018 Respectfully submitted, 

                  /s/ Andrew C. Silton                    

Andrew C. Silton 

Attorney I.D. No. 314716 

Beveridge & Diamond, P.C. 

1350 I Street NW, Suite 700 

Washington, DC 20005 

(202) 789-6078 

asilton@bdlaw.com 

 

Counsel for Permittee 

Synagro Central, LLC 
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CERTIFICATE OF SERVICE 

 

I certify that a true and correct copy of the foregoing MOTION TO STAY 

PROCEEDINGS was served on this 27th day of June, 2018 via electronic filing on the 

following: 

Lauren M. Williams 

Jordan B. Yeager 

Curtin & Heefner, LLP 

2005 S. Easton Road, Suite 100 

Doylestown, PA 18901 

LMW@curtinheefner.com 

JBY@curtinheefner.com 

Counsel for Appellant East Penn Township 

Michael Ferrence 

Assistant Counsel 

Pennsylvania Department of Environmental Protection 

Northeast Regional Office 

2 Public Square 

Wilkes-Barre, PA 18711 

mferrence@pa.gov 

Counsel for Appellee Pennsylvania  

Department of Environmental Protection 

 

 

/s/ Andrew C. Silton               
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EXHIBIT B  
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EXHIBIT C  
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EXHIBIT D  
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